VIRGIN GALACTIC DEPOSIT TERMS AND CONDITIONS

These Terms and Conditions (the “Agreement”), entered into by and between Virgin Galactic, LLC (“Virgin Galactic”) and Sam Dinkin (“Customer”), set forth the conditions pursuant to which Virgin Galactic accepts Customer’s deposit of a full or partial advance payment for carriage on a Sub-Orbital Flight with Virgin Galactic and shall constitute the valid and binding agreement of Customer and Virgin Galactic as of the date upon which Virgin Galactic has received both (i) the Deposit (as defined in Section 2.1), and (ii) a duly executed copy of this Agreement from Customer.
ARTICLE 1 – WHAT PARTICULAR EXPRESSIONS MEAN IN THIS AGREEMENT

As used in this Agreement, the following expressions shall have the following meaning:

“We,” “our,” “ourselves,” “us,” and “Virgin Galactic” mean Virgin Galactic, LLC.

“Confirmation Date” shall have the meaning set forth in Section 2.3.

“Confirmation Notice” shall have the meaning set forth in Section 2.3.

“Customer” has the meaning set forth in the preamble to this Agreement and shall include Customer’s permitted designees, successors, and assigns as set forth in Sections 2.6 and 6.1 of this Agreement.

“Days” mean all seven days of every week; provided that, for the purposes of notification, the day upon which notice is dispatched shall not be counted.

“Excluded Costs” means: fares or travel expenses to or from the point of departure of a Sub-Orbital Flight; accommodations in advance of or following a Sub-Orbital Flight; applicable taxes, fees, and charges imposed by any governmental or other regulatory authority; any related items not included in a standard Virgin Galactic Sub-Orbital Flight; and booking fees incurred by Customer with any travel agent.

“Final Flight Cost” means the final price for a Sub-Orbital Flight, as determined by Virgin Galactic in its sole discretion, which shall be communicated to Customer no later than one-hundred (100) days prior to Customer’s scheduled departure time; provided, however, that if Customer has made a Deposit of 100% of the Projected Flight Cost, the Final Flight Cost may not exceed $200,000.  The Final Flight Cost does not include Excluded Costs.  

“Force Majeure” means unusual and unforeseeable circumstances beyond Customer’s control, the consequences of which could not have been avoided even if all due care had been exercised. Circumstances that are within Customer’s control and are foreseeable include, but are not limited to, possession of valid travel documents for any country Customer may seek to enter as a point of destination or transit; a pre-existing medical condition of Customer or Customer’s close family member or partner of which Customer was aware or should have been aware with the exercise of due diligence at the Confirmation Date; failure to arrange reliable transportation or to leave adequate time to complete Customer’s journey to the departure point of the Sub-Orbital Flight in order to arrive at least four (4) days (or such longer reasonable period as may be specified in written notice to the Customer prior to the Confirmation Date) prior to the scheduled departure time of Customer’s Sub-Orbital Flight; booking a ticket knowing that Customer will be unable to be carried on a Sub-Orbital Flight because of application of Virgin Galactic’s conditions of carriage (such as restrictions relating to medial fitness); and a pre-existing commitment relating to Customer’s employment or business or personal life.

“Projected Flight Cost” shall mean $200,000 for a Sub-Orbital Flight on Virgin Galactic; provided, however, that Virgin Galactic reserves the right to change the Projected Flight Cost in its sole discretion, at any time up to one-hundred (100) Days before Customer’s scheduled departure on any Sub-Orbital Flight.  The Projected Flight Cost does not include Excluded Costs

“Sub-Orbital Flight” means a Virgin Galactic flight on which Customer is a passenger reaching an elevation of at least 50 miles above the Earth, together with such training or other core experiences as are included in Virgin Galactic’s standard package to prepare customers for such a flight.

ARTICLE 2 – PAYMENT TERMS

2.1
The Deposit.  As a condition to Virgin Galactic’s acceptance of this Agreement, Customer shall transmit to Virgin Galactic an amount equal to (check one): 

___10% (or $20,000.00), 

___50% (or $100,000.00), or

___100% (or $200,000.00)

of the Projected Flight Cost (the “Deposit”).  Such Deposit of immediately available funds shall be made in U.S. dollars and transmitted to Virgin Galactic within ten (10) Days of receipt of payment instructions to be provided in an invoice to Customer from Virgin Galactic.

2.2
Application of Deposit.  Virgin Galactic covenants and agrees to apply the Deposit against the Final Flight Cost.  Customer agrees and acknowledges that passage on any Sub-Orbital Flight cannot be guaranteed and will be subject to Virgin Galactic’s conditions of carriage, which have not yet been determined, as well as payment of the balance (if any) of the Final Flight Cost.  Conditions pursuant to which Virgin Galactic may deny Customer the right to passage on a Sub-Orbital Flight include, but are not limited to, Customer’s medical fitness as determined by Virgin Galactic or its representative(s) in advance of any Sub-Orbital Flight, payment of the balance (if any) of the Final Flight Cost, limitations imposed by any governmental or regulatory authority, or Virgin Galactic’s determination, in its sole discretion, that Customer’s passage presents an unacceptable risk of harm to Customer, Virgin Galactic, their respective property, or public health or property.

2.3
Payment of Final Flight Cost.  Virgin Galactic shall provide Customer with written notice of the Final Flight Cost at such time as Virgin Galactic confirms for Customer the scheduled date and point of departure for the Sub-Orbital Flight (the “Confirmation Notice.”)  The scheduled departure date shall be at least one-hundred (100) Days from the date of the Confirmation Notice unless otherwise agreed by Customer and Virgin Galactic, and Customer will be expected to arrive at the point of departure for the Sub-Orbital Flight no later than four (4) days prior to the departure date, unless a shorter time is specified in the Confirmation Notice.  The Confirmation Notice shall be deemed delivered on the date sent by Virgin Galactic to Customer's address as set forth on the signature page to this Agreement, or to such other address Customer has provided Virgin Galactic prior to the date of the Confirmation Notice in accordance with the procedures set forth in Section 6.2.  No later than thirty (30) Days from the date of the Confirmation Notice (the “Confirmation Date”), Customer shall pay to Virgin Galactic the balance, if any, of the Final Flight Cost.  Payment of the balance of the Final Flight Costs shall be in U.S. dollars and shall be transmitted in accordance with the wire transfer instructions set forth in Exhibit A, unless otherwise provided in the Confirmation Notice.  Failure to timely pay the balance of the Final Flight Cost in accordance with the terms of this Section 2.3 shall result in the loss of any flight priority secured pursuant to Article 3.

2.4.
Guaranteed Best Pricing.  If the Final Flight Cost shall be less than the amount of the Deposit, Customer shall be entitled to a refund of the difference between the Final Flight Cost and the Deposit, which refund shall be delivered to Customer within 100 Days of the Confirmation Date.  In no event shall the Final Flight Cost be greater than the standard fare Virgin Galactic charges for a standard Sub-Orbital Flight as of the Confirmation Date.
2.5
Absence of Escrow Arrangement.  Customer acknowledges and agrees that Virgin Galactic shall have no obligation to hold the Deposit in escrow and may use such funds in the course of its business or operations.  Customer’s sole rights with respect to the Deposit shall be (i) to have Virgin Galactic apply the Deposit to the Final Flight Cost or (ii) to request a refund of the Deposit (excluding any interest thereon) in accordance with the procedures set forth in Article 4.
2.6
Customer Designee.  Customer may (and if Customer is not a natural person, Customer shall), no later than the date of execution of this Agreement, assign all of Customer’s rights hereunder to a specifically identified natural person (the “Designee”).  Such assignment shall be subject to all of the terms and conditions of this Agreement (including compliance therewith by the Designee where appropriate) and shall not relieve Customer of any of its obligations hereunder, the satisfaction of which shall be a condition to Virgin Galactic’s performance.

ARTICLE 3 – FLIGHT PRIORITY

3.1
Flight Priority.  Virgin Galactic shall use commercially reasonable efforts to accord scheduling priority for Sub-Orbital Flights according to the following criteria:

(a)
If the Customer makes a Deposit of 100% of the Projected Flight Cost, as determined as of the date of this Agreement without regard to subsequent changes in the Projected Flight Cost, such Customer shall have priority over customers making a deposit of less than 100% of the Projected Flight Cost measured as of the date of each customer’s respective deposit agreement.

(b)
If the Customer makes a Deposit of 50% of the Projected Flight Cost, as determined as of the date of this Agreement without regard to subsequent changes in the Projected Flight Cost, such Customer shall have priority over customers making a Deposit of 10% or less of the Projected Flight Cost but shall be subordinate to customers making a Deposit of 100% of the Projected Flight Cost, as determined as of the date of execution of each customer’s respective deposit agreement.

(c)
If the Customer makes a Deposit of 10% of the Projected Flight Cost, as determined as of the date of this Agreement without regard to subsequent changes in the Projected Flight Cost, such Customer shall have priority over customers making a Deposit of less than 10% of the Projected Flight Cost but shall be subordinate to customers making a Deposit of either 100% or 50% of the Projected Flight Cost, as determined as of the date of execution of each customer’s respective deposit agreement.

3.2
Discretion.  Except as set forth in Section 3.1, Virgin Galactic shall retain sole and exclusive authority to schedule Sub-Orbital Flights in its discretion.  Nothing contained in Section 3.1 shall be construed to prevent Virgin Galactic from scheduling passengers accorded a lower level of priority with a departure date prior to Customer’s in the event that Customer is not able to fly on the date(s) of departure proposed by Virgin Galactic pursuant to the Confirmation Notice.  

ARTICLE 4 – REFUNDS OF DEPOSIT

4.1
Refunds Requested Prior to Confirmation Notice.  Customer may request a refund of the Deposit at any time prior to the date of delivery of the Confirmation Notice.  Any such request shall be in a writing delivered to Virgin Galactic in accordance with Section 6.2 of this Agreement.  As soon as practicable and in no event later than six (6) months from the date of Virgin Galactic’s receipt of a timely notice delivered pursuant to this Section 4.1, Virgin Galactic shall refund the entire amount of the Deposit to Customer.

4.2
No Refunds After Confirmation Notice.  If Customer fails to request a refund of the Deposit prior to the date of delivery of the Confirmation Notice, Virgin Galactic shall have no obligation to refund the Deposit.  In the event of a Force Majeure or other exceptional circumstance, Customer may request a refund of the Deposit in a writing setting forth such circumstances Customer believes merit a refund of the Deposit, and Virgin Galactic may, in its sole discretion, elect to refund the Deposit.  The Deposit may in any event be applied against the Final Flight Cost of any single Sub-Orbital Flight within ten (10) years of the date of this Agreement.

4.3
Virgin Failure to Perform.  Notwithstanding Section 4.2, should Virgin Galactic materially fail to perform its obligations under this Agreement, including failing to provide Customer with a Sub-Orbital Flight within a reasonable time of the estimated date of departure provided in the Confirmation Notice, Customer may request a refund of the Deposit in a writing delivered to Virgin Galactic in accordance with Section 6.2 of this Agreement.  As soon as practicable and in no event later than six (6) months from the date of Virgin Galactic’s receipt of a timely notice delivered pursuant to this Section 4.3, Virgin Galactic shall refund the entire amount of the Deposit to Customer.

4.4
Refund Procedures.  Any request for a refund of the Deposit shall include instructions for delivery of the Deposit, which may be by either wire transfer or check to a single account or payee designated by Customer, subject to applicable laws and regulations of the United States and the State of New York.  All refunds will be made in U.S. dollars.  Any refund of the Deposit to Customer shall be of the initial amount of the Deposit only, without any interest accrued thereon.

4.5
Effect of Request for Refund.  If Customer requests a refund pursuant to this Article 4 or Section 5.2, Virgin Galactic shall immediately be relieved of all obligations hereunder except for timely return of the Deposit to Customer in accordance with the terms of this Agreement.

4.6
Guaranty.  The obligations of Virgin Galactic with regard to any refund of the Deposit pursuant to this Article 4 are guaranteed by Virgin Holdings Limited (the “Guarantor”), an affiliate of Virgin Galactic.  Information regarding the Guarantor may be obtained by contacting Companies House, Crown Way, Maindy, Cardiff CF14 3UZ, United Kingdom (website: http://www.companieshouse.gov.uk), where the Guarantor publishes its audited annual report and accounts.

ARTICLE 5 – CONDITIONS OF CARRIAGE; REGULATORY MATTERS; LIMITATION OF LIABILITY

5.1
Conditions of Carriage; Other Risks.  Customer understands that passage on any Sub-Orbital Flight will be subject to Virgin Galactic’s conditions of carriage, which have not yet been determined and may change from time to time.  Such conditions may include authorization by relevant bodies of the U.S. government (in particular, the Department of Defense Trade Control, or “DDTC”) of participation by certain non-U.S. Customers, on grounds of national security and/or control of the export of defense technical data or defense services.  Customer understands that Virgin Galactic has not yet constructed or operated a spacecraft capable of completing a Sub-Orbital Flight.  Nothing contained herein shall be construed as a representation, warranty or covenant of Virgin Galactic to design and construct one or more spacecraft capable of completing a Sub-Orbital Flight within any particular time frame, or even at all.  Virgin Galactic reserves the right to suspend or delay operations for any reason, in its sole discretion, in which case Customer’s remedy hereunder is expressly limited to a return of the Deposit in accordance with Article 4.

5.2
Regulatory Matters.  Customer acknowledges that the field of commercial space tourism is evolving rapidly and that laws and regulations of governing the operation of a spacecraft capable of completing a Sub-Orbital Flight may change in such a manner as to impose conditions, limitations, or restrictions on Virgin Galactic’s ability to operate a Sub-Orbital Flight.  Such laws and regulations may include conditions, limitations or restrictions imposed by the DDTC in respect of the export of defense technical data or defense services to Virgin Galactic to enable it to design, construct and/or operate the spacecraft, and in respect of the participation of an individual Customer as noted at Section 5.1.  While Virgin Galactic believes that this Agreement is in accordance with existing laws and regulations, Customer agrees that the terms and conditions contained in this Agreement may need to be amended, modified, or supplemented to ensure Virgin Galactic’s compliance with such laws and regulations.  In the event that any such changes are required, Virgin Galactic shall provide Customer notice of such amendments, modifications, or supplements as soon as reasonably practicable.  Notwithstanding the provisions of Section 4.2, within thirty (30) Days of Customer’s receipt of notice of amendments, modifications, or supplements after the Confirmation Date which have a material adverse impact on Customer’s rights under this Agreement, Customer may terminate this Agreement by providing notice to Virgin Galactic and request a refund of the entire Deposit.  As soon as practicable and in no event later than six (6) months from the date of Virgin Galactic’s receipt of a notice timely and properly made pursuant to this Section 5.2, Virgin Galactic shall refund the entire amount of the Deposit to Customer.

5.3
Limitation of Liability; No Specific Performance.  In the event of a breach of this Agreement by Virgin Galactic, Customer’s remedy shall be limited to refund of the Deposit.  In no event shall Customer be entitled to specific performance, including, but not limited to, compelling Virgin Galactic to place Customer on a Sub-Orbital Flight.

5.4
Certification.  The United States government has not certified any launch vehicle to be used by Virgin Galactic on a Sub-Orbital Flight as safe for carrying crew or space flight participants, as such terms are defined in the Commercial Space Launch Amendments Act of 2004.

ARTICLE 6 – GENERAL MATTERS

6.1
Assignment.  This Agreement shall be binding upon and inure to the benefit of Virgin Galactic, Customer, and their respective heirs, successors (including, without limitation, by sale or transfer of all or substantially all assets, merger or consolidation) and assigns; provided, however, that except as set forth in Section 2.6, Customer may assign or transfer Customer’s rights under this Agreement only with the express written consent of Virgin Galactic.  For purposes of this Section 6.1, assignment by the Customer shall be deemed to include, if Customer is not a natural person, assignment by operation of law, including any sale of Customer, transfer of all or substantially all assets of Customer, merger, consolidation, or “change in control” involving, in the aggregate in one or more transactions, in excess of 50% of the voting stock or other equity interests of Customer or any parent of Customer.

6.2
Notices.  Except as set forth in Section 2.3, any notice required or permitted by this Agreement shall be in writing and shall be deemed sufficient upon receipt, when delivered personally or by courier, overnight delivery service or confirmed facsimile, or three (3) days after being deposited in the regular mail as certified or registered mail (airmail if sent internationally) with postage prepaid, if such notice is addressed to the party to be notified at such party’s address or facsimile number as set forth on the signature page hereto, or as subsequently modified by written notice.
6.3
Entire Agreement.  This Agreement embodies the entire agreement and understanding between Virgin Galactic and Customer and supersedes all prior oral or written agreements and understandings relating to the subject matter hereof.

6.4
Modifications and Amendments.  This Agreement may not be changed, modified or discharged orally, nor may any waivers or consents be given orally hereunder, and every such change, modification, discharge, waiver or consent shall be in writing and signed by the person against which enforcement thereof is sought.

6.5
Waivers and Consents.  Any waiver or consent hereunder shall be effective only in the specific instance and for the purpose for which it was given and shall not constitute a continuing waiver or consent.

6.6
Governing Law; Arbitration.  This Agreement shall be governed by and construed in all respects in accordance with the laws of the State of New York, excluding that body of law relating to conflict of laws.  Customer and Virgin Galactic agree that any controversy or claim arising out of or relating to this Agreement, or the breach thereof, shall be settled by arbitration in accordance with the Commercial Arbitration Rules of the American Arbitration Association, and judgment upon the award rendered by such arbitrator may be entered in any court having jurisdiction thereof.  The site of the arbitration shall be New York City. The arbitrators may award reimbursement of attorneys’ fees and other costs of arbitration to the prevailing party, in such manner as the arbitrators shall deem appropriate.  In addition, the losing party shall reimburse the prevailing party for attorneys’ fees and disbursements and court costs incurred by the prevailing party in successfully seeking any preliminary equitable relief or judicially enforcing any arbitration award.
6.7
Severability.  In the event that any court of competent jurisdiction shall determine that any provision, or any portion thereof, contained in this Agreement shall be unenforceable in any respect, then such provision shall be deemed limited to the extent that such court deems it enforceable, and as so limited shall remain in full force and effect. In the event that such court shall deem any such provision, or portion thereof, wholly unenforceable, the remaining provisions of this Agreement shall nevertheless remain in full force and effect.

6.8
Interpretation.  Customer acknowledges and agrees that the rule of construction to the effect that any ambiguities are resolved against the drafting party shall not be employed in the interpretation of this Agreement.

6.9
Headings and Captions.  The headings and captions of the various subdivisions of this Agreement are for convenience of reference only and shall in no way modify or affect the meaning or construction of any of the terms or provisions hereof.

6.10
Use of Definitions; Gender.  Any definitions used herein defined in the plural shall be deemed to include the singular as the context may require and any definitions used herein defined in the singular shall be deemed to include the plural as the context may require. Wherever reference is made herein to the male, female or neuter genders, such reference shall be deemed to include any of the other genders as the context may require.

[Signatures appear on next page]

IN WITNESS WHEREOF, Customer hereby accepts Virgin Galactic’s offer upon the terms set forth in this Agreement, which has been duly executed and delivered by Customer or its duly authorized officer(s) on the date set forth below.

CUSTOMER

	Address for Notices:

Facsimile:





	Date of Execution:


, 200__

	Signature:
	

	(If Customer is an individual)
	

	By:







Name:








	

	
	

	(If Customer is an entity)
	

	Entity Name:







	

	By:







Name:







Title:







	

	Designee (must be a natural person) (see Section 2.6):

Name:






	


Address for Notices for Virgin Galactic:

120 Campden Hill Road
London W8 7AR
United Kingdom
Attn: Company Secretary
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